
04-03945-0 UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Case No. 04-50987

Karen E Loehrer
and Joseph R Loehrer, Chapter 13 Case

Debtors,

OBJECTION BY FORD MOTOR CREDIT COMPANY  
TO CONFIRMATION OF CHAPTER 13 PLAN

WITH MEMORANDUM

TO:  Debtor(s) and other entities specified in Local Rule 9013-3. 

1. Ford Motor Credit Company, (the "Respondent") is the holder of a claim in the above case, and,

by its undersigned attorney, objects to confirmation of the proposed Chapter 13 Plan.

2. The petition commencing this Chapter 13 case was filed on September 2, 2004.  The Debtor(s)

have filed a Chapter 13 Plan which is scheduled for confirmation hearing on November 29, 2004

at 10:00 AM.

3. This objection arises under 11 U.S.C. §1324 and Fed. R. Bankr. P. 3015, and is filed under Fed.

R. Bankr. P. 9014 and Local Rules 3015-3, 9013-2, 9013-3.  Respondent objects to confirmation

of the proposed Plan and requests an order denying confirmation of the proposed Plan.

4. Respondent is the holder of a claim, and is thus a party in interest.     

5. The balance outstanding on the debt owed to Respondent by Debtor(s) is $8,077.02.

6. Respondent holds a perfected security interest in a 2000 Ford Taurus 4D SES vehicle (the

collateral).  Copies of the Lien Card or the UCC-1 Financing Statement and of Respondent's

Contract evidencing the underlying transaction are attached as Exhibits "A" and "B" respectively. 

The collateral is in the possession of the Debtor(s) herein.  The present market value of the

collateral on or about September 2, 2004 was $6,650.00.  Respondent's Contract provides for

interest on the balance at the rate of 9.950 percent per year.  



7. The Plan proposes that Debtor(s): (1) pay the Chapter 13 Trustee $ 438.00 per month, (2) keep

possession of the collateral, (3) allow Respondent to retain its lien on the collateral, and (4) pay

Respondent on its claim through the Trustee payments.  

8. The Plan includes Respondent's claim as an "Other Secured Claim  [§1325(a)(5)]" and values

Respondent's secured claim at $4,445.00, treating any claim amount in excess of that value as a

general unsecured claim and paying the secured claim value on a deferred payment basis.  

9. The Plan proposes payments to Respondent of $360.07 per month with payments beginning in

month 4 with interest at 6.50 percent per year for total payments of $4,680.91.  

10. The Plan is objected to on the following grounds

a. Valuation.  That the Plan does not provide adequate protection for Respondent's secured
claim as required in §361(1); the scheduled collateral value is substantially understated,
creating an unrealistically small secured claim value.

The Court must deny confirmation of a Plan that does not comply with the provisions of the

Bankruptcy Code or the Local Rules under §1325(a)(1).  Two of the crucial provisions regarding secured

claims are those of adequate protection under §361 and of valuation of collateral under §506.

Debtor(s) claim the collateral is worth $4,445.00.  Schedule D states the collateral has 57,000

miles on it.  When the Plan was filed, the Midwest edition of N.A.D.A. showed a retail value at $6,650.00

for this make and model vehicle, including an upward adjustment of $150.00 for low mileage.  See

attached Exhibit "C",  N.A.D.A. pages.

Where the Debtor(s) propose to keep and use the collateral, the proper standard for Chapter 13

secured claim valuation where the debt is secured by a motor vehicle is the replacement value of the

collateral or the account balance, if less than replacement value.  See, Associates Commercial Corp. v.

Rash, 117 S.Ct. 1879 (1997).  The 8th Circuit has recognized the use of N.A.D.A. published retail value

at the time the Debtor(s) files for protection under the Bankruptcy Code as an appropriate standard for the

replacement value where a creditor holds a motor vehicle as collateral.  In re Trimble, 50 F.3d 530 (8th

Cir. 1995).  See also, In re Green, 151 B.R. 501 (Bkrtcy.D.Minn.1993).  Appropriate additions and



deductions are made in accordance with optional accessories and mileage tables in the N.A.D.A.

publication.

The Contract requires Debtor(s) to maintain property damage insurance insuring the motor

vehicle for the benefit of both Debtor(s) and Respondent.  Any damage should be covered and repaired

through such property insurance.  Such damage should not be allowed to reduce the value of the secured

claim since any such damage is covered by insurance proceeds.

Debtor(s) propose to treat Respondent's claim as secured in the amount of $4,445.00 despite a

collateral value of $6,650.00.  The proposed lower valuation of Respondent's secured claim diminishes

the actual amount Respondent will receive from the Trustee in a composition Plan, diminishes the amount

of interest Respondent will receive on its claim pursuant to §506(b), and delays Respondent's claim being

paid in full.  Debtor(s)' proposal to treat Respondent's claim as secured for less than the N.A.D.A. retail

value is in violation of §506(a) and §361(1), and thus Respondent objects to this Plan pursuant to

§1325(a)(1) because the proposed Plan does not comply with the adequate protection requirements in the

Bankruptcy Code.

b. Delayed Adequate Protection.  That the Plan does not provide adequate protection for
Respondent's secured claim as required in §361(1); the proposed payments to Respondent
are delayed for 4 months or more, including pre-petition defaults, to pay administrative
expenses or other creditors, while the collateral continues to be used and depreciated by
the Debtor(s), to the detriment of Respondent without any compensation.

Under §1325(a)(1), the Court must deny confirmation of a plan that does not comply with the

provisions of the Bankruptcy Code or the Local Rules.

Chapter 13 Debtor(s) have, exclusive of the Chapter 13 trustee, certain rights and powers

enumerated in §363, regarding the use, sale, or lease of property, subject however to providing

appropriate adequate protection upon request of an affected entity.  See §1303 and §363(e). 

The Plan in this case provides for no payments to Respondent for the first 3 months.  There is a

pre-petition default in making payments since August 26, 2004.  Meanwhile the Plan proposes continuing

use of the collateral causing the collateral value to depreciate as a result of such use.  A comparison of



N.A.D.A. retail values shows that the current normal rate of depreciation is $133.00 per month.  See

attached Exhibit "C".  Also, interest continues to accrue on a negative amortization against the balance

owing on the secured claim at the rate of $36.02 per month.

Although administrative expenses such as Debtor(s)s' attorneys fees have priority under §506,

nonetheless such delay in Respondent receiving adequate protection payments is not reasonable.  Since

the Plan does not provide adequate protection to Respondent, the Plan does not comply with the

requirements of §361 and §363 and is therefore not confirmable under §1325(a)(1).

c. Present Value.  That, in violation of §1325(a)(5) (B)(ii), the total payments proposed do
not provide Respondent with the present value of Respondent's secured claim there being
no calculation for the 8 percent discount rate required by the local plan form nor for
Respondent's contract rate of interest.

The Code clearly provides that secured claims that are paid through deferred time payments must

be paid at their present value in accordance with §1325(a)(5)(B)(ii).  The plan proposed does not provide

for an appropriate risk factor adjustment over the prime rate as required by Till.

The Plan regarding the specifics of Respondent's secured claim does not provide for the

appropriate interest or present value computation although the Plan does provide for deferred periodic

payments on Respondent's secured claim.  The prime rate at the time of filing was 4.50%, the appropriate

risk factor is 3.00%, for a total of 7.50%.    If Debtors make plan payments through wage order deduction,

the risk factor is lowered to 2.00% for an interest rate of 6.50%.

 Using the interest rate of 6.50%, Respondent would be entitled to $519.90 as interest including

negative accrual of interest until the 4th month of the Plan, for total payments of $7,169.90.  See attached

Exhibit "D" Amortization Schedule.

Failure to provide for appropriate present value compensation on deferred payments is grounds

for denial of confirmation.  See, In re Green, 151 B.R. 501 (Bkrtcy.D. Minn. 1993); Resolution Trust

Corp. v. Adams, 142 B.R. 331 (E.D.Mo. 1991); and Landmark Financial Services v. Hall, 918 F.2d 1150

(4th Cir.1990).



WHEREFORE, Ford Motor Credit Company  requests the court deny confirmation of the

proposed plan, and such other relief as may be just and equitable.

Dated:  September 22, 2004
STEWART, ZLIMEN & JUNGERS, LTD.

/e/ Linda Jeanne Jungers
Linda Jeanne Jungers, Atty ID #5303X
Attorneys for Movant
430 Oak Grove Street #200
Minneapolis, MN  55403
612-870-4100

This is a communication from a debt collector attempting to collect a debt.  Any information obtained will
be used for that purpose.



Wednesday, September 22, 2004.max



Wednesday, September 22, 2004.max



Wednesday, September 22, 2004.max



Wednesday, September 22, 2004.max



Wednesday, September 22, 2004.max



Wednesday, September 22, 2004.max



Wednesday, September 22, 2004.max



Wednesday, September 22, 2004.max



04-03945-0 UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Case No. 04-50987

Karen E Loehrer
and Joseph R Loehrer, Chapter 13 Case

Debtors,

UNSWORN DECLARATION OF PROOF OF SERVICE

I,Linda Jeanne Jungers, declare under penalty of perjury that on September 22, 2004, I mailed

copies of the foregoing  Objection to Confirmation of Plan with Memorandum, Verification, proposed

Order, and Unsworn Declaration of Proof of Service, by first class mail, postage prepaid, to each entity

named below at the address stated below for each entity.

Karen E Loehrer
1225 3rd Ave S
Sauk Rapids, MN  56379

Joseph R Loehrer
1225 3rd Ave S
Sauk Rapids, MN  56379

Wesley W. Scott
SCHMIDT & LUND
13 S 7th Ave
Saint Cloud, MN  56301

Michael J Farrell
Bankruptcy Trustee
PO Box 519
Barnesville,  MN  56514

U.S. Trustee
1015 U.S. Courthouse
300 South 4th Street
Minneapolis, MN  55415

Executed on:  September 22, 2004 
Signed:   /e/Linda Jeanne Jungers            
Linda Jeanne Jungers
STEWART, ZLIMEN & JUNGERS
430 Oak Grove Street, #200
Minneapolis, MN  55403



04-03945-0
UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Case No. 04-50987

Karen E Loehrer
and Joseph R Loehrer, Chapter 13 Case

Debtors,

ORDER DENYING CONFIRMATION OF CHAPTER 13 PLAN

This Chapter 13 case came on before the Court on November 29, 2004 at 10:00 AM, for hearing
on confirmation of a proposed Plan of individual debt adjustment.  Linda Jeanne Jungers appeared on
behalf of Ford Motor Credit Company.  Other appearances were as noted in the record.  Upon the record
made at the hearing, and the other files, records, and proceedings in this case,

IT IS HEREBY ORDERED:

That confirmation of Debtor's Plan of debt adjustment is denied.  

Dated: BY THE COURT:

______________________________
United States Bankruptcy Judge




